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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION

CASE NO. 1:09-MD-02036-JLK

IN RE: CHECKING ACCOUNT
OVERDRAFT LITIGATION

MDL No. 2036

THIS DOCUMENT RELATES TO:
FOURTH TRANCHE ACTION

Swift v. BancorpSouth, Inc.
N.D. FL, C.A. No. 1:10-00090-SPM-AK
S.D. Fla. Case No. 1:10-cv-23872-JLK

PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT
AS TO CERTAIN OF DEFENDANT BANCORPSOUTH BANK’S
AFFIRMATIVE DEFENSES AND INCORPORATED MEMORANDUM OF LAW

Plaintiff Shane Swift, on behalf of himself and the certified class (“Plaintiffs”), pursuant
to Federal Rule of Civil Procedure 56 and Local Rule 7.5, moves for summary judgment as to
certain of Defendant BancorpSouth Bank’s (“BancorpSouth” or “Defendant”) affirmative
defenses, and in support states:

INTRODUCTION

On July 6, 2011, BancorpSouth filed its Amended Answer and Defenses to Plaintiff’s
Second Amended Complaint and asserted fifteen (15) separate affirmative defenses. (DE #
1693). Pursuant to this Court’s Revised Scheduling Order, fact discovery in this action is now
closed. (DE # 2834). After more than two years of discovery, the record is devoid of facts
necessary to establish the applicability of several of BancorpSouth’s affirmative defenses.
Plaintiffs are entitled to summary judgment as a matter of law because the undisputed facts in the

record could not lead a rational fact-finder to find for BancorpSouth on its Second, Third, Fourth,
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Fifth, Eighth, Ninth, Fourteenth and Fifteenth affirmative defenses. Because Plaintiffs intend to
prove their case through Plaintiff Swift’s affirmative case, the claims of which are governed by
Arkansas law, Plaintiffs rely on Arkansas law in support of this Motion.
. Undisputed Facts Entitling Plaintiffs to Summary Judgment

1. Plaintiff Swift was not aware until shortly before this lawsuit was filed that
BancorpSouth engaged in the practice of re-sequencing and posting his debit card transactions
from high to low dollar amount, and that he incurred overdraft fees as a result of Defendant’s
practice. January 18, 2012 Deposition of Shane Swift (“Shane Swift Depo.”) at pp. 77-79,
attached as Exhibit A; Plaintiff Shane Swift’s Objections and Responses to Defendant
BancorpSouth Bank’s First Continuing Interrogatories to Plaintiff at No. 18 (“Plaintiff’s
Interrogatory Responses”), attached as Exhibit B; August 16, 2012 Deposition of Trina Swift
(“Trina Swift Depo.”) at pp. 42-44, attached as Exhibit C.

2. Plaintiff Swift’s bank account statements did not disclose BancorpSouth’s
practice of re-sequencing and posting debit card transactions from high to low dollar value. May
10, 2012 Fed. R. Civ. P. 30(b)(6) Deposition of Michael Lindsey (“Lindsey Depo.”) at p. 89,
attached as Exhibit D.

3. BancorpSouth’s Deposit Account Terms and Conditions (“Deposit Agreement”)
did not disclose its high to low posting order. (DE # 2274-4 at p. 4; DE # 2274-5 at p. 4; DE #
2274-6 at p. 7; DE # 2274-7 at p. 4; DE # 2274-8 at p. 4; DE # 2274-9 at p. 5; DE # 2274-10 at p.
4; and DE # 2274-11 at p. 4)."

4. In addition, the Deposit Agreement states that the order in which BancorpSouth

! Citations are to all versions of the Deposit Agreement that were produced to Plaintiff by
BancorpSouth and subsequently attached as an exhibit to Plaintiff’s Motion for Class
Certification. (DE # 2271).
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posts customers’ transactions and its payment of transactions in overdraft do not create a course
of dealing. (DE # 2274-4 at p. 4; DE # 2274-5 at p. 4, DE # 2274-6 at p. 7; DE # 2274-7 at p. 4,
DE # 2274-8 at p. 4; DE # 2274-9 at p. 5; DE # 2274-10 at p. 4; and DE # 2274-11 at p. 4).
Further, the Deposit Agreement states that a course of dealing cannot be established to vary the
terms of the Deposit Agreement. (DE # 2274-4 at p. 5; DE # 2274-5 at p. 5; DE # 2274-6 at p. 8;
DE # 2274-7 at p. 5; DE # 2274-8 at p. 5; DE # 2274-9 at p. 5; DE # 2274-10 at p. 5; and DE #
2274-11 at p. 5).

5. Since 2003, BancorpSouth has engaged in the practice of re-sequencing
customers’ debit card transactions that are at issue in this lawsuit. October 12, 2012 Fed. R. Civ.
P. 30(b)(6) Deposition of Jeff Jaggers (“Jaggers Depo.”) at p. 146, attached as Exhibit E.

1. Standard for Entry of Summary Judgment

“Summary judgment is appropriate where the pleadings and supporting materials
establish that there is no genuine issue as to any material fact and that the moving party is
entitled to judgment as a matter of law.” Evanston Ins. Co. v. Milton Const. Co., No. 08-22988,
2009 WL 3048488, at *1 (S.D. Fla. Sept. 23, 2009) (citing Fed. R. Civ. P. 56). “If the record as
a whole could not lead a rational fact-finder to find for the nonmoving party, there is no genuine
issue of fact for trial.” Evanston Ins. Co., 2009 WL 3048488 at *1. “The moving party bears the
burden of pointing to the part of the record that shows the absence of a genuine issue of material
fact.” 1d. (citing Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986)).
“Once the moving party establishes the absence of a genuine issue of material fact, the burden
shifts to the nonmoving party to go beyond the pleadings and designate ‘specific facts showing
that there is a genuine issue for trial.”” Evanston Ins. Co., 2009 WL 3048488 at *1 (citing

Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986)); see also Chanel, Inc. v. Italian Activewear
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of Fla., Inc., 931 F.2d 1472, 1477 (11th Cir. 1991) (holding that, to meet its burden, the
nonmoving party must “come forward with significant, probative evidence demonstrating the
existence of a triable issue of fact”).

“On a motion for summary judgment, the court must view the evidence and resolve all
inferences in the light most favorable to the nonmoving party; however, a mere scintilla of
evidence is support of the nonmoving party’s position is insufficient to defeat a motion for
summary judgment.” Evanston Ins. Co., 2009 WL 3048488 at *1 (citing Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 252-255 (1986)). “If the evidence offered by the nonmoving party is
merely colorable or is not significantly probative, summary judgment is proper.” Evanston Ins.
Co., 2009 WL 3048488 at *1 (citing Anderson, 477 U.S. at 252).

I1l.  Plaintiffs are Entitled to Summary Judgment as to Certain of BancorpSouth’s
Affirmative Defenses.

For the Court’s convenience, BancorpSouth’s affirmative defenses (DE # 1693) on which
summary judgment is sought are set forth in italics, and Plaintiffs’ argument for summary
judgment with respect to each such defense follows immediately thereunder.

a. Second Affirmative Defense — Statutes of Limitations

The claims of Plaintiff or purported class members against BancorpSouth are
barred, in whole or in part, by applicable statutes of limitations. Due to the early
stage of the proceedings in this matter and the fact that discovery has just begun,
BancorpSouth is currently unable to determine with precision the specific claims
asserted by Plaintiff or on behalf of the purposed class which are time-barred. As
currently pleaded, the complaint seeks compensation for overdraft charges and
other damages that are so far in the past that recovery for those charges is barred
by the applicable statutes of limitations in Alabama, Arkansas, Florida,
Louisiana, Mississippi, Missouri, Tennessee, or Texas -- the states in which
BancorpSouth does business. To the extent that Plaintiff or purported class
members are seeking compensation for alleged improper overdraft charges
beyond the number of years governing the limitations period for the claims
asserted, such claims are barred.

Plaintiffs are entitled to summary judgment on BancorpSouth’s statutes of limitations
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affirmative defense because the certified class definition explicitly confines itself to claims that
accrued within the applicable statutes of limitations. In this Court’s Order Granting Class
Certification, the Court certified the following class:

All BancorpSouth Bank customers in the United States who had on or more

consumer accounts and who, from applicable statutes of limitation through

August 13, 2010 (the “Class Period), incurred an overdraft fee as a result of

BancorpSouth’s practice of sequencing debit card transactions from highest to

lowest.

(DE # 2673 at p. 22). Thus, pursuant to this Court’s Order, all damages being sought by
Plaintiffs fall within the applicable statute of limitations for each cause of action.

Accordingly, Plaintiffs are entitled to summary judgment on BancorpSouth’s statutes of
limitations affirmative defense.

b. Third Affirmative Defense — Statutes of Repose

The claims of Plaintiff or purported class members against BancorpSouth are

barred, in whole or in part, by applicable statutes of repose. Due to the early

stage of the proceedings in this matter and the fact that discovery has just begun,

BancorpSouth is currently unable to determine with precision the specific claims

asserted by Plaintiff or on behalf of the purported class which are time-barred.

As currently pleaded, the complaint seeks compensation for overdraft charges

and other damages that are so far in the past that recovery for those charges is

barred. To the extent that Plaintiff or purported class members are seeking

compensation for alleged improper overdraft charges so far after the time when

Plaintiff or purported class members became aware of such charges as to make

any claim for recovery in this lawsuit prejudicial to BancorpSouth, such claims

are barred.

This Court can easily dispose of BancorpSouth’s affirmative defense of statutes of repose
because there is simply no statute of repose under the laws of Alabama, Arkansas, Florida,
Louisiana, Mississippi, Missouri, Tennessee or Texas that would bar any of Plaintiffs’ claims.
Plaintiffs have brought claims for: (1) breach of contract and breach of the covenant of good

faith and fair dealing; (2) conversion; (3) unjust enrichment; (4) unconscionability; and (5)

violations of the Arkansas Deceptive Trade Practice Act. BancorpSouth cannot identify any
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statutes of repose that would apply to these claims and Plaintiff has been unable to locate any
applicable statutes of repose in his research for this Motion.

Accordingly, Plaintiffs are entitled to summary judgment as a matter of law on
BancorpSouth’s statutes of repose affirmative defense.

C. Fourth Affirmative Defense — Laches

The claims of Plaintiff or purported class members against BancorpSouth are
barred, in whole are in part, by the doctrine of laches. Due to the early stage of
the proceedings in this matter and the fact that discovery has just begin,
BancorpSouth is currently unable to determine with precision the specific claims
asserted by Plaintiff or on behalf of the purported class which are time-barred.
As currently pleaded, the complaint seeks compensation for overdraft charges
and other damages that are so far in the past that recovery for those charges is
barred. To the extent that Plaintiff or purported class members are seeking
compensation for alleged improper overdraft charges so far after the time when
Plaintiff or purported class members became aware of such charges as to make
any claim for recovery in this lawsuit prejudicial to BancorpSouth, such claims
are barred.

BancorpSouth’s defense of laches fails as a matter of law. The Arkansas Supreme Court
has described the laches defense as requiring that it be “based on the equitable principle that an
unreasonable delay by the party seeking relief precludes recovery when the circumstances are
such as to make it inequitable or unjust for the party to seek relief.” Royal Oaks Vista, L.L.C. v.

Maddox, 271 S.W.3d 479, 483 (Ark. 2008).2 Accordingly, “[t]he laches defense requires a

? Louisiana courts do not recognize the doctrine of laches at all, Fishbein v. State ex rel.
Louisiana State Univ. Health Sciences Center, 898 So.2d 1260, 1270 (La. 2005), and the
Mississippi Supreme Court has held that the doctrine of laches is inapplicable where the claim
has not been barred by the applicable statute of limitations. Mississippi Dept. of Human
Services, v. Molden, 644 So.2d 1230, 1231 (Miss. 1994). Accordingly, the defense does not
apply to claims under these states as a matter of law. Courts in Alabama, Florida, Missouri,
Tennessee and Texas only recognize the doctrine of laches in the same circumstances as the
Arkansas courts. See Elliott v. Navistar, Inc., 65 So0.3d 389, 386 (Ala. 2010) (Alabama law);
Vassallo v. Goldwire, 18 So. 3d 670, 672 (Fla. 1st DCA 2009) (Florida law); O’Connell v.
School Dist. of Springfield R-12, 830 S.W.2d 410, 417 (Mo. 1992) (Missouri law); In re
Darwin’s Estate, 503 S.W.2d 511, 514 (Tenn. 1973) (Tennessee law); In re Laibe Corp., 307
S.W.3d 314, 318 (Tex. 2010) (Texas law).
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detrimental change in the position of the one asserting the doctrine, as well as an unreasonable
delay by the one asserting his or her rights against whom laches is invoked.” Royal Oaks Vista,
L.L.C., 271 S.W.3d at 483.

As a threshold matter, the defense of laches may never be applied to Plaintiffs’ claims for
breach of contract and breach of the convent of good faith and fair dealing (Count I), conversion
(Count I11) and violations of the Arkansas Deceptive Trade Practice Act (Count V) because
laches does not apply to actions at law. See Warford v. Union Bank of Benton, No. CA 09-1301,
2010 WL 3770745, at *5 (Ark. App. Sept. 29, 2010). In Arkansas, “the doctrine of laches in
only applicable where equitable relief is sought; where a party is only seeking to enforce a legal
right not barred by the statute of limitations and is not seeking equitable relief, the doctrine of
laches has no application even if it could otherwise apply.”® 1d. (quoting Landreth v. First Nat'l
Bank of Cleburne County, 45 F.3d 267, 271 (8th Cir. 1995) (emphasis added). Further, laches
has no application to Plaintiffs’ claim for unjust enrichment (Count 1V) because Plaintiffs do not
seek equitable relief, but, rather, legal relief in the form of money damages. See Rogers Iron &
Metal Corp. v. K & M, Inc., 738 S.\W.2d 110, 111 (Ark. App. 1987) (holding that laches, an
equitable defense, has no application in a case where the plaintiff sued to obtain a money
judgment — an action at law); Landreth, 45 F.3d at 271 (“Laches is not applicable to actions for
damages.”).

Accordingly, the only claim to which the doctrine of laches could even arguably apply is

% As in Arkansas jurisprudence, courts in Alabama, Florida, Missouri, and Mississippi only apply
the doctrine of laches when equitable relief is sought. Elliott v. Navistar, Inc., 65 S0.3d 379,
386-87 (Ala. 2010) (Alabama law); Brumby v. Brumby, 647 So.2d 330, 331 (Fla. 4th DCA 1994)
(Florida law); Littlefield v. Edmonds, 172 S.W.3d 903, 908 (Mo. Ct. App. 2005) (Missouri law);
Bailey v. Estate of Kemp, 955 So.2d 777, 783 (Miss. 2007). Although Texas and Tennessee
courts have applied the doctrine of laches where a party is seeking to enforce a legal right and/or
legal relief, the doctrine fails as to the claims brought under these states’ laws because, as argued
below, BancorpSouth cannot satisfy the elements of unreasonable delay or prejudice.

7



Case 1:09-md-02036-JLK Document 2997 Entered on FLSD Docket 10/09/2012 Page 8 of 24

the claim for unconscionability (Count I11), which seeks a declaratory judgment. However,
because BancorpSouth has not offered any evidence supporting the elements necessary to
establish the defense of laches, the defense does not apply to the claim for unconscionability. As
explained above, under Arkansas law, the laches defense “requires a detrimental change in the
position of the one asserting the doctrine [BancorpSouth], as well as an unreasonable delay by
the one asserting his or her rights against whom laches is invoked [Plaintiffs].” Id. Although
“[a] defense based on laches presents a question of fact which normally must be decided by the
trial court,” BancorpSouth is “still required to produce some evidence on all of the necessary
elements in order to defeat” the instant Motion. Gable v. Anthony, No. CA 10-234, 2010 WL
4525401, at *6 (Ark. App. Nov. 10, 2010) (affirming trial court's grant of summary judgment in
favor of appellees where appellant failed to produce evidence in support of laches). Here,
BancorpSouth cannot meet that burden.

BancorpSouth cannot support its laches claim by claiming unreasonable delay because
the undisputed facts establish that there was little or no delay in filing the instant action after
Plaintiff Swift first became aware of BancorpSouth’s debit re-sequencing. Plaintiff Swift
testified that it was only when he retained counsel that he was able to determine that
BancorpSouth had been re-sequencing his debit card transactions from high to low dollar
amount. Shane Swift Depo. at pp. 77-79; see also Plaintiff’s Interrogatory Responses at No. 18;
Trina Swift Depo. at pp. 42-44. In addition, on May 10, 2012, BancorpSouth’s Center Vice-
President, Michael Lindsey, admitted that Plaintiff’s account statements did not disclose
BancorpSouth’s re-sequencing practice. Lindsey Depo. at p. 89. Further, BancorpSouth’s
Deposit Account Terms and Conditions (“Deposit Agreement”) fails to disclose the high to low

posting order. (DE # 2274-4 at p. 4; DE # 2274-5 at p. 4; DE # 2274-6 at p. 7; DE # 2274-7 at p.
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4: DE # 2274-8 at p. 4; DE # 2274-9 at p. 5; DE # 2274-10 at p. 4; and DE # 2274-11 at p. 4).
Rather, the Deposit Agreement merely states: “[i]f more than one item or order is presented for
payment against the account on the same day and the available balance of the account is
insufficient to pay them all, we may pay any of them in any order we choose.” 1d. Accordingly,
the facts do not support any unreasonable delay on the part of Plaintiff Swift based on his
knowledge of the high to low posting order.

In any event, Arkansas courts have made it clear that “the passage of time is not the only
element necessary to establish the defense of laches.” Gable, 2010 WL 4525401 at *6. Instead,
“[1]aches requires a showing of some sort that the party asserting the doctrine has suffered or
changed its position as a result of the lack of diligence or delay in assertion of rights.” Id.
BancorpSouth has not offered any facts suggesting that it detrimentally relied on any action or
inaction of Plaintiff Swift, or members of the certified class, in deciding to continue its practice
of debit re-sequencing; nor can BancorpSouth produce evidence that it changed its position
based on any action or inaction of Plaintiffs. Indeed, BancorpSouth continues to engage in debit
re-sequencing to this day, despite the filing of this action almost two and a half years ago. See
Jagger Depo. at p. 146. Accordingly, a reasonable finder of fact could not determine that
BancorpSouth was harmed by any purported action or inaction of Plaintiffs. Gable, 2010 WL
4525401 at *6.

Therefore, Plaintiffs are entitled to summary judgment on BancorpSouth’s laches
affirmative defense.

d. Fifth Affirmative Defense — Accord and Satisfaction

The claims of Plaintiff or purported class members against BancorpSouth are

barred, in whole or in part, by principles of accord and satisfaction. Plaintiff and

purported class members voluntarily initiated all transactions which caused their
accounts to be overdrawn, and some portion of these transactions were
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undertaken by Plaintiff or purported class members with knowledge that the

transaction or transactions at issue would cause their accounts to be overdrawn

and incur a fee, or that a substantial risk existed that such a transaction would

cause an overdraft. Plaintiff or purported class members incurred overdraft fees

in these situations and paid the fees without protest. Plaintiff’s and purported

class members’ voluntary participation in and acceptance of what they now claim

is a compensable wrong bars one or more of their claims.

BancorpSouth’s affirmative defense of accord and satisfaction fails as a matter of law
because there are no set of facts that can establish an agreement between Plaintiff Swift and other
members of the certified class, and BancorpSouth whereby the parties agreed to discharge the
claims asserted in the instant action.

The Arkansas Supreme Court has defined accord and satisfaction “as a settlement in
which one party agrees to pay and the other to receive a different consideration or a sum less
than that amount to which the latter considers himself entitled.” Glover v. Woodhaven Homes,
Inc., 57 S.W.3d 211, 216 (Ark. 2001). “The essential elements of accord and satisfaction are: (1)
proper subject matter; (2) competent parties; (3) an assent or meeting of the minds; and (4)
consideration.” Id. Thus, “[t]he validity of an accord and satisfaction is dependent upon the
same basic factors and principles that govern contracts generally and the burden of proving the
agreement is simply the burden of proving a contract: offer, acceptance, and consideration.”

Housely v. Hensley, 265 S.W.3d 136, 142 (Ark. App. 2007).*

Consequently, the defense of accord and satisfaction simply does not fit the facts of this

* Courts in Alabama, Florida, Louisiana, Mississippi, Missouri, Tennessee, and Texas require
substantially the same elements. See Austin v. Cox, 492 So.2d 1021, 1022 (Ala. 1986) (Alabama
law); Rudick v. Rudick, 403 So.2d 1091, 1093-94 (Fla. 3d DCA 1981) (Florida law); J.O. Miller
v. Lumbermens Mutual Cas. Ins. Co., 488 So.2d 273, 279 (La. Ct. App. 1986) (Louisiana law);
Royer Homes of Miss., Inc. v. Chandeleur Homes, Inc., 857 So.2d 748, 754 (Miss. 2003)
(Mississippi law); Midwest Division-OPRMC, LLC v. Dept. of Social Serv., Div. of Medical
Serv., 241 S.W.3d 371, 383 (Mo. Ct. App. 2007) (Missouri law); Key v. Lyle, No. M2009-01328-
COA-R3-CV, 2010 WL 1486908, at *3 (Tenn. Ct. App. Apr. 13, 2010) (Tennessee law); City of
Houston v. First City, 827 S.W.2d 462, 472 (Tex. Ct. App. 1992) (Texas law).

10
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case. In order for the defense to even be applicable here BancorpSouth would have had to make
some type of payments to Plaintiffs, and Plaintiffs would have had to accept the payments in
settlement of claims Plaintiffs had against BancorpSouth. There are simply no facts that could
ever be adduced here that would support this scenario.

What is more, even if BancorpSouth were to contend that Plaintiffs accepted some type
of consideration in satisfaction of a claim they had against BancorpSouth, there is no evidence
that there was a meeting of the minds to the effect that Plaintiffs purportedly accepted the
unidentified consideration in satisfaction of any claim that they had against BancorpSouth. As
the Arkansas Supreme Court has stated with regard to accord and satisfaction, “[t]he key element
is a meeting of the minds, such that there must be an objective indicator that the parties agreed
that the payment tendered will discharge the debt.” Glover, 57 S.W.3d at 216. Here,
BancorpSouth cannot present any objective indicator of an agreement between Plaintiffs and
BancorpSouth that would operate as an accord and satisfaction.

Accordingly, Plaintiffs are entitled to summary judgment on BancorpSouth’s affirmative
defense of accord and satisfaction.

e. Eighth Affirmative Defense — Ratification, Acceptance and/or Release

The claims of Plaintiff or purported class members against BancorpSouth are

barred, in whole or in part, by principles of ratification, acceptance and/or

release.  Plaintiff and purported class members voluntarily initiated all
transactions which caused their accounts to be overdrawn, and some portion of

these transactions were undertaken by Plaintiff or purported class members with

knowledge that the transaction or transactions at issue would cause their

accounts to be overdrawn and incur a fee, or that a substantial risk existed that

such a transaction would cause an overdraft. Plaintiff or purported class

members knowingly incurred overdraft fees in these situations and paid the fees

without protest. Plaintiff and purported class members are estopped from seeking
compensation for charges which were previously objected to, and subsequently
waived or refunded by BancorpSouth, or accepted by Plaintiff or purported class

members after explanation by BancorpSouth. Plaintiff’s and purported class
members’ voluntary participation in and acceptance of what they now claim is a

11
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compensable wrong bars one or more of their claims.

For its eighth affirmative defense, BancorpSouth claims that Plaintiffs’ claims are barred
because Plaintiffs allegedly ratified BancorpSouth’s wrongful conduct by accepting the
purported benefits of BancorpSouth’s overdraft policies and practices, thereby releasing the
claims asserted in this lawsuit. This contention fails as a matter of law.

“Ratification is a doctrine of agency, which is well-established in the common law, and it
refers to the express or implied adoption and confirmation by one person of an act or contract
performed or entered into in his behalf by another without authority.” Arnold v. All Am. Assur.
Co., 499 S.W.2d 861, 865 (Ark. 1973).> Although ratification is typically a question of fact for
the jury, Arkansas courts have made it clear that “[t]he doctrine of ratification, however, has no
application if there was no agency relationship.” Sterne, Agee & Leach, Inc. v. Way, 270 S.W.3d
369, 376 (Ark. App. 2007) (citing E.P. Dobson, Inc. v. Richard, 705 S.W.2d 893, 894 (Ark. App.
1986) (“The doctrine of ratification is inapplicable when no agency relationship is proved.”).
The “essential elements for a showing of the agency relationship [are] authorization and control.”
Taylor v. Gill, 934 S.W.2d 919, 921 (Ark. 1996). Here, it is undisputed that there is no agency
relationship between Plaintiffs and BancorpSouth, and it would be impossible for BancorpSouth
to show that Plaintiffs controlled BancorpSouth when it paid Plaintiffs’ overdrafts, particularly
given the previously cited language in the Deposit Agreement — “[i]f more than one item or order

is presented for payment against the account on the same day and the available balance of the

® Courts in Alabama, Florida, Louisiana, Mississippi, Missouri, Tennessee and Texas follow the
same basic principle. See Austin v. Cox, 523 So.2d 376, 378 (Ala. 1988) (Alabama law);
Zurstrassen v. Stonier, 786 So.2d 65, 71 (Fla. 4th DCA 2001) (Florida law); Cartinez v. Reliable
Amusement Co., Inc., 746 So.2d 246, 252-53 (La. Ct. App. 1999) (Louisiana law); Green Acres
Farms, Inc. v. Brantley, 651 So.2d 525, 529 (Miss. 1995) (Mississippi law); Murphy v. Jackson
Nat. Life Ins. Co., 83 S.W.3d 663, 668 (Mo. Ct. App. 2002) (Missouri law); Bells Banking Co. v.
Jackson Centre, Inc., 938 S.W.2d 421, 427 (Tenn. Ct. App. 1996) (Tennessee law); Willis v.
Donnelly, 199 S.W.3d 262, 273 (Tex. 2006) (Texas law).

12
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account is insufficient to pay them all, we may pay any of them in any order we choose.”
(emphasis added). Thus, the affirmative defense of ratification and acceptance fail as a matter of
law.

In addition, BancorpSouth’s affirmative defense of release fails as a matter of law
because it is undisputed that no release exists. “A release agreement is a contractual agreement,
and the essential elements of a contract are (1) competent parties, (2) subject matter, (3) legal
consideration, (4) mutual agreement, and (5) mutual obligations. Anaya v. Ford, No. CA 11-
757, 2012 WL 11274, at *4 (Ark. App. Jan. 4, 2012).° Releases, like other contracts, “must
contain terms that are definitely agreed upon and reasonably certain.” Id. at *5. “Mutual
agreement, as evidenced by objective indicators, is essential. If there is no meeting of the minds,
there is no contract.” ld. Moreover, the intention of the releasor to release must be “manifest”.
Nall v. Scott, 342 S.W.2d 418, 421 (Ark. 1961). BancorpSouth cannot provide evidence that
there was ever any agreement of release between it and Plaintiffs which that would satisfy any of
the essential elements of a contract apart from competent parties. There is certainly no evidence
of a meeting of the minds between Plaintiffs and BancorpSouth whereby Plaintiffs were
releasing their claims by paying the overdraft fees. Crucially, there is no evidence showing that
Plaintiffs had any “manifest” intent to release their claims against BancorpSouth.

Accordingly, Plaintiffs are entitled to summary judgment as to BancorpSouth’s

affirmative defense of release as a matter of law.

® Courts in Alabama, Florida, Louisiana, Mississippi, Missouri, Tennessee and Texas require the
same contractual elements. Whitman v. Walker County Bd. of Educ., 591 So.2d 481, 482 (Ala.
1991) (Alabama law); Cain v. Banka, 932 So.2d 575, 580 (Fla. 5th DCA 2006) (Florida law);
Jordan v. City of Baton Rouge Through City Police Dept., 529 So.2d 412, 415 (La. Ct. App.
1988) (Louisiana law); Illinois Cent. R. Co. v. McDaniel, 951 So.2d 523, 530 (Miss. 2006)
(Mississippi law); Kenney v. Vansittert, 277 S.W.3d 713, 720 (Mo. Ct. App. 2008) (Missouri
law); Burks v. Belz-Wilson Properties, 958 S.W.2d 773, 776 (Tenn. Ct. App. 1997) (Tennessee
law); Vera v. North Star Dodge Sales, Inc., 989 S.W.2d 13, 17 (Tex. Ct. App. 1998) (Texas law).

13
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f. Ninth Affirmative Defense — Res Judicata and/or Judicial Estoppel

The claims of Plaintiff or purported class members against BancorpSouth are

barred, in whole or in part, by principles of res judicata and/or judicial estoppel.

Any claims related to purported compensable or wrongful overdraft charges

previously raised and resolved by Plaintiff or purported class members cannot

form the basis of their claims herein.

Contrary to BancorpSouth’s assertion, neither the principles of res judicata nor judicial
estoppel are applicable in the instant case. Indeed, there are no facts that could ever support the
application of these two principles to the instant case.

As held by the Arkansas Supreme Court, “[r]es judicata means that ‘a thing or matter has
been definitely and finally settled and determined on its merits by the decision of a court of
competent jurisdiction.”” Baptist Health v. Murphy, No. 09-1070, 2010 WL 3835844, at *7
(Ark. Sept. 30, 2010) (quoting Beebe v. Fountain Lake Sch. Dist., 231 S.W.3d 628, 634 (Ark.
2006)). Thus, “[r]es judicata bars not only the relitigation of claims that were actually litigated
in the first suit, but also those that could have been litigated.” Baptist Health, 2010 WL 3835844
at *8 (citing Beebe, 231 S.W.3d at 634).” As a threshold matter, BancorpSouth’s affirmative
defense fails as a matter of law because there has never been a prior lawsuit between the parties
from which res judicata could arise to bar the present lawsuit or any claims asserted therein.

Accordingly, Plaintiffs are entitled to summary judgment on BancorpSouth’s res judicata

affirmative defense.

’ Courts in Alabama, Florida, Louisiana, Mississippi, Missouri, Tennessee and Texas follow the
same basic principles. See Equity Resources Mgmt., Inc., et al. v. Vinson, 723 So.2d 634, 636
(Ala. 1998) (Alabama law); W & W Lumber of Palm Beach, Inc. v. Town & Country Builders,
Inc., 35 So0.3d 79, 83 (Fla. 4th DCA 2010) (Florida law); Hines v. Smith, 16 So.3d 1234, 1238
(La. Ct. App. 2009) (Louisiana law); Davis Island Land Co., LLC v. Vicksburg Warren School
Dist., 949 SO.2d 754, 757 (Miss. Ct. App. 2006) (Mississippi law); Spath v. Norris, 281 S.W.3d
346, 350 (Mo. Ct. App. 2009) (Missouri law); Mitrano v. Houser, 240 S.W.3d 854, 860 (Tenn.
Ct. App. 2007) (Tennessee Law); Amstadt v. U.S. Brass Corp., 919 S.W.2d 644, 652-53 (Tex.
1996) (Texas law).
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For the same reason, BancorpSouth’s affirmative defense of judicial estoppel fails as a
matter of law. “A party asserts the doctrine of judicial estoppel by arguing that ‘a party may be
prevented from taking inconsistent positions in successive cases with the same adversary.”” Cox
v. Miller, 210 S.W.3d 842, 847 (Ark. 2005) (quoting Dupwe v. Wallace, 140 S.W.3d 464, 469
(Ark. 2004)). Thus, judicial estoppel cannot be established by BancorpSouth because there is no
earlier case between Plaintiffs and BancorpSouth.® Further, neither judicial estoppel nor res
judicata can be applied through a representative party doctrine given that there has been no other
case in which Plaintiffs were represented. Such an application requires a “substantial identity of
the parties” such that the “two parties are so identified with one another that they represent the
same legal right.” Jayel Corp v. Cochran, 234 S.W.3d 278, 282 (Ark. 2006). BancorpSouth
cannot argue that with regard to the claims asserted here that Plaintiffs were “adequately
represented by someone with the same interests who [wa]s a party’ to [a] prior suit.” Yankton
Sioux Tribe v. U.S. Dept. of Health and Human Services, 533 F.3d 634, 640 (8th Cir. 2008).

Accordingly, Plaintiffs are entitled to summary judgment on BancorpSouth’s judicial
estoppel affirmative defense.

g. Fourteenth Affirmative Defense — Voluntary Payment Doctrine

The claims of Plaintiff or purported class members against BancorpSouth are

barred, in whole or in part, by the voluntary payment doctrine or similar legal

theory in that the obligations and fees about which Plaintiff complains were paid
voluntarily. Plaintiff or purported class members are barred from recovering for

® For the same reason, judicial estoppel cannot be applied under Alabama, Florida, Mississippi,
Missouri, Tennessee or Texas law. See Martin v. Cash Exp., Inc., 60 So.3d 236, 245 (Ala. 2010)
(Alabama law); Bueno v. Workman, 20 So0.3d 993, 997 (Fla. 4th DCA 2009) (Florida law);
Thomas v. Bailey, 375 So.2d 1049, 1052-53 (Miss. 1979) (Mississippi law); Vinson v. Vinson,
243 S.W.3d 418, 422 (Mo. Ct. App. 2007) (Missouri law); Thrapp v. Thrapp, No. E.2006-00088-
COA-R3-CV, 2007 WL 700963, at *7 (Tenn. Ct. App. Mar. 8, 2007) (Tennessee law); Bailey v.
Barnhart Interest, Inc., 287 S.W.3d 906, 910-11 (Tex. Ct. App. 2009) (Texas law). On the other
hand, courts in Louisiana have held that judicial estoppel is not applicable under Louisiana law.
Miramon v. Woods, 639 So.2d 353, 358 (La. Ct. App. 1994).
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any overdraft charges arising from transactions in which they voluntarily and
actively engaged or from which they benefited. Plaintiff or purported class
members incurred overdraft fees in these situations and paid the fees without
protest. Plaintiff and purported class members are estopped from seeking
compensation for charges which were previously objected to, and subsequently
waived or reversed by BancorpSouth, or accepted by Plaintiff or purported class
members after explanation by BancorpSouth. Plaintiff’s and purported class
members’ voluntary participation in what they now claim is a compensable wrong

bars one or more of their claims.

BancorpSouth’s voluntary payment doctrine affirmative defense fails as a matter of law
because there is no evidence that Plaintiffs voluntarily paid the overdraft fees assessed to their
accounts.

Under Arkansas’ voluntary payment rule, “a person cannot recover money that he or she
has voluntarily paid.” Curtis Lumber Co., Inc. v. Louisiana Pacific Corp., 618 F.3d 762, 782
(8th Cir. 2010) (citing Boswell v. Gillett, 295 S.W.2d 758, 761 (Ark. 1956)). “A payment is
deemed voluntary, and thus not recoverable, ‘when a person without mistake of fact or fraud,
duress, coercion, or extortion pays money on a demand which is not enforceable against him.’”
Id. (citation omitted). Thus, “one voluntarily paying a claim with knowledge of the facts or
under such circumstances that he is affected with such knowledge cannot recover the payment on
the ground that the claim was unenforceable.” Hall v. Hawkins Oil & Gas, Inc., 715 S.W.2d
462, 463 (Ark. App. 1986).°

This case is vastly different from cases in which a plaintiff affirmatively makes a

payment to the defendant on a demand which is not enforceable and then sues to recover it.

% Courts in Alabama, Florida, Louisiana, Mississippi, Missouri, Tennessee and Texas apply the
doctrine in the same circumstance. Mount Airy Ins. Co. v. Doe Law Firm, 668 So.2d 534, 537-
38 (Ala. 1995) (Alabama law); Ruiz v. Brink’s Home Sec., Inc., 777 So0.2d 1062, 1064 (Fla. 2d
DCA 2001) (Florida law); Ken Lawler Builders, Inc. v. Delaney, 892 So.2d 778, 780 (La. Ct.
App. 2005) (Louisiana law); McDaniel Bros. Const. Co. v. Burk-Hallman Co., 175 So.2d 603,
605 (Miss. 1965) (Mississippi law); Huch v. Charter Communications, Inc., 290 S.W.3d 721,
726 (Mo. 2009) (Missouri law); Pratt v. Smart Corp., 968 S.W.2d 868, 871 (Tenn. Ct. App.)
(Tennessee law); Miga v. Jensen, 299 S.W.3d 98, 103 (Tex. 2009) (Texas law).
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Here, Plaintiffs did not voluntarily pay the overdraft fees at issue. BancorpSouth exclusively
decided, without any prior notice or opportunity to object or protest, to withdraw money from
Plaintiffs’ accounts to pay for the overdraft fees wrongfully assessed. The funds were taken
from Plaintiffs, not paid by Plaintiffs, and because the funds were taken from Plaintiffs without
their acquiescence, BancorpSouth’s demand for payment was manifestly unenforceable.
Because BancorpSouth’s withdrawals were not “payments” as the term is recognized by
Arkansas law, the voluntary payment doctrine has no applicability to the instant case.

Even assuming arguendo that this Court were prepared to consider bank-initiated
withdrawals as payments, Plaintiffs’ “payment” of overdraft fees assessed to their accounts upon
demand by BancorpSouth was made under a mistake of fact that BancorpSouth had correctly
calculated the amount of overdraft fees assessed to their accounts. BancorpSouth cannot present
evidence that would support that Plaintiffs had full knowledge of the way in which
BancorpSouth calculated the overdraft fees assessed to their accounts because it has already been
established that Plaintiff Swift was unaware of BancorpSouth’s practice of debit re-sequencing
until May 2010, when he retained counsel. BancorpSouth not only is unable to present evidence
that Plaintiffs possessed actual knowledge of the facts surrounding BancorpSouth’s assessment
of overdraft fees, but in light of BancorpSouth’s admission that Plaintiffs’ account statements did
not disclose BancorpSouth’s high to low posting order, BancorpSouth is unable to present any
evidence that Plaintiffs had constructive knowledge of BancorpSouth’s overdraft policies and
practices. See Lindsey Depo. at p. 89.

Accordingly, Plaintiffs are entitled to summary judgment as to BancorpSouth’s voluntary

payment doctrine affirmative defense.
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h. Fifteenth Affirmative Defense — Course of Dealing

The claims that Plaintiff asserts against BancorpSouth are barred because
Plaintiff acquiesced, as a course of dealing, in Defendant’s interpretation,
application, and implementation of the contractual terms and provisions, and
benefited from Defendant’s interpretation, application and implementation of the
contractual terms and provisions. At one or more time, Plaintiff or purported
class members took advantage of knowledge that BancorpSouth would honor
transactions for which Plaintiff’s account had insufficient funds. Plaintiff or
purported class members are barred from recovering any overdraft charges
arising from transactions in which they actively engaged or from which they
benefited. Plaintiff’s and purported class members’ failure to cease the practice
of voluntarily authorizing transactions that caused overdraft fees after being
notified that fees were imposed, in both fee notices and monthly statements
constituted agreement to a course of dealing between the parties.

BancorpSouth’s course of dealing affirmative defense fails as a matter of law because it
expressly contradicts the express terms of the Deposit Agreement.

In the section entitled “Effect of Termination or Amendment” the Deposit Agreement
states that “[n]o practice or course of dealing in connection with the account which is at variance
with this Agreement shall constitute a modification of amendment of this Agreement.” (DE #
2274-4 at p. 4; DE # 2274-5 at p. 4; DE # 2274-6 at p. 7; DE # 2274-7 at p. 4; DE # 2274-8 at p.
4; DE # 2274-9 at p. 5; DE # 2274-10 at p. 4; and DE # 2274-11 at p. 4). In addition, the section
entitled “Order of Payment” states that “[o]ur payment of any item or order in overdraft does not
create any obligation for us to pay any other item or order in overdraft in the future, and you

agree that no course of dealing regarding the payment of items or order in overdraft will be

created between us.” ld. (emphasis added). Yet, in the face of clear language to the contrary in
its own adhesive contract, BancorpSouth claims that its payment of transactions for which
Plaintiffs purportedly had insufficient funds in their accounts somehow created a course of
dealing between the parties. BancorpSouth cannot, on one hand, contractually preclude

Plaintiffs from relying on a purported course of dealing between the parties and then, on the
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other hand, unilaterally impose a course of dealing because it suits its purposes. The express
terms of the Deposit Agreement bar BancorpSouth’s fatuous attempt to insert a new
contradictory provision into the Deposit Agreement.

While a course of dealing may be established to vary the terms of a contract when a
contract does not contain a nonwaiver and/or no-unwritten-modification provision, Arkansas law
is clear that, if a contract includes such clauses, a course of dealing cannot be established for
such purpose. Minor v. Chase Auto Finance Corp., 372 S\W.3d 762, 766-67 (Ark. 2010)
(nonwaiver and no-unwritten-modification clauses in a contract preclude waiver of strict
compliance with contract through course of dealing); Webster v. Business Credit Corp. v.
Bradley Lumber Co., No. 1:09-CV-1083, 2011 WL 5974582, at *3 (W.D. Ark. Nov. 29, 2011)
(holding no-modification-by-course-of-dealing provision precluded course of dealing from
modifying or waiving provisions in contract). See also Brach Banking & Trust Co. v. Houma
Dollar Partners, L.L.C., No. 10-002670CB-M, 2012 WL 384484, at *11 (S.D. Ala. Feb. 6, 2012)
(non-waiver and no-unwritten-modification provision precluded course of dealing from
modifying contract); Cox v. CSX Intermodal, Inc., 732 So.2d 1092, 1097 (Fla. 1st DCA 1999)
(contract was unambiguous and could not be modified by course of dealing); Terrebonne Fuel &
Lube, Inc. v. Placed Refining Co., 681 So.2d 1292, 1296-97 (La. Ct. App. 1996) (course of
dealing cannot override express contractual provision); Melson v. Traxler, 356 S.W.3d 264, 274
(Mo. Ct. App. 2011) (course of dealing cannot vary plain terms of contract); General Plumbing
& Heating, Inc. c. American Air Filter Co., Inc., 696 F.2d 375, 378 (5th Cir. 1983) (express
terms of contract preclude evidence of course of dealing) (applying Mississippi law); Buchholz v.
Tenn. Farmers Life Reassurance Co., 145 S.W.3d 80, 84 (Tenn. Ct. App. 2003) (“modification

of an existing contract cannot arise from an ambiguous course of dealing”); Printing Center of
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Texas, Inc. v. Supermind Pub. Co., Inc., 669 S.W.2d 779, 784 (Tex. Ct. App. 1984) (course of
dealing may not be used to contradict express terms of contract).

Accordingly, Plaintiffs are entitled to summary judgment on BancorpSouth’s course of
dealing affirmative defense.
IV.  Conclusion

Based on the foregoing, there is no genuine issue of material fact that BancorpSouth’s
Second, Third, Fourth, Fifth, Eighth, Ninth, Fourteenth and Fifteenth affirmative defenses are
inapplicable and fail as a matter of law. Accordingly, Plaintiffs respectfully request that the
Court enter an Order granting summary judgment in Plaintiffs’ favor as to these affirmative

defenses.
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Aaron S. Podhurst, Esquire
Florida Bar No. 063606
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Steven C. Marks, Esquire
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Jon Gravante, 111, Esquire
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UNITED STATES DISTRICT COURT
SOUTHERNDISTRICT OF FLORIDA
MIAMI DIVISION

Cask No. 09-MD-02036-JLK

IN RE: CHECKING ACCOUNT
OVERDRAFT LITIGATION

MDL No. 2036

CERTIFICATE OF SERVICE

| hereby certify that on October 9, 2012, | electronically filed the foregoing document
with the Clerk of the Court using CM/ECF. 1 also certify that the foregoing document is being
served this day on all counsel of record or pro se parties in the manner specified, either via
transmission of Notices of Electronic Filing generated by CM/ECF or in some other authorized
manner for those counsel or parties who are not authorized to receive electronically Notices of

Electronic Filing.

/s/ Robert C. Gilbert

Robert C. Gilbert

Florida Bar No. 561861
GROSSMAN ROTH, P.A.
2525 Ponce de Leon Boulevard
Eleventh Floor

Coral Gables, FL 33134

Tel: 305-442-8666

Fax: 305-779-9596
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Shane Swift v. Bancor pSouth, Inc. 1:09-M D-02036-JLK
Shane Swift on 01/18/2012 Page 1

UNI TED STATES DI STRI CT COURT
SOQUTHERN DI STRI CT OF FLORI DA
M AM DI VI SI ON

Case No. 1:09-MD02036-JLK

IN RE:  CHECKI NG ACCOUNT
OVERDRAFT LI TI GATI ON

MDL No. 2036
Fourth Tranche

THI' S DOCUMENT RELATES TO.

Shane Swi ft v. BancorpSouth, Inc.,
S.D. Fla. Case No. 1:10-cv23872-JLK

DEPOSI TI ON OF SHANE SW FT

VEDNESDAY, JANUARY 18, 2012
200 SOUTHWEST FI RST AVENUE
FORT LAUDERDALE, FLORI DA 33301
10: 00 a.m - 2:00 p. m

APPEARANCES:

On behal f of Bancor pSout h:

Eric Jon Taylor, Esquire

and Darren E. Gaynor, Esquire

Par ker, Hudson, Rainer & Dobbs, LLP
1500 Marquis Two Tower

285 Peachtree Center Avenue N. E

Atl anta, Georgia 30303

(404) 523-5000

et ayl or @hrd. com

On behal f of Shane Swi ft:

Jeffrey M Ostrow, Esquire

and Jason H Al perstein, Esquire
Kopel owi tz, Ostrow, Ferguson, Wi sel berg
200 Sout hwest First Avenue, Suite 1200
Fort Lauderdal e, Florida 33301

(954) 525-4100

al per st ei n@ol awyers. com
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Shane Swift v. Bancor pSouth, Inc. 1:09-M D-02036-JLK
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A

But |'mfi

BY MR TAYLOR

Q
and if you shift back to Page 21, am| right that what

you not ed

the transactions were ordered high to | ow even t hough

all of themtook place on May 5, right?

A Yes.

Q And you were able to learn that just by
| ooki ng at the BancorpSouth statenent, right?

A Yes.

Q You had had overdraft charges in the
past, right?

A Yes.

Q Bef ore May 20107

A Yes.

Q And if you' d | ooked at the statenents
for those tine periods, you could have seen if any of
those were in high to Iow ordering, as well, right?

A Yes, and that's what | did at this
point. | went back and | ooked at all ny statenents.

Q Tell me about that.

A | found out that we kept our receipts

MR. OSTRON Form
| wouldn't knowif | was responsible.
ne with it.

Al right. Going back to the Conpl aint

when you | ooked at this statenent was that
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and that not everything was in chronol ogi cal order.
Everyt hi ng was resequenced as far back as | could see.

That's what put ne into doing research on corrupt

practi ces.
Q You think this is a corrupt practice?
A | believe it is a corrupt practice.
Q It's a practice that you | earned was

the case as far back as you researched your account,
right?
MR. OSTRON Form

A Yes, as far as | researched the account
fromthese dates back.
BY MR TAYLOR

Q From May 2010 | ooki ng back, do you
recall how far back?

A From around these dates. | don't

recall how far back, but | went as far as | coul d.

Q A few years?

A | couldn't recall that. Pretty far
back.

Q Did you go back based on what you

actually had at the house or did you ask Bancor pSouth
for statenents?
A No. | took ny receipts and ny

statenents that | had at hone.
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1 Q But you never | ooked before to see if

2 transacti ons were ordered?

3 A Not this particular -- | nean when |

4 canme to the conclusion that this is happening, no, |

5 never investigated prior to this date, around these

6 dat es.

7 Q Did you | ook at any docunents ot her

8 t han t he Bancor pSouth nonthly statenents?

9 A Not to nmy know edge, just the

10 statenents and receipts. | believe those are

11 basically the only two, naybe sonme printouts fromthe
12 bank, which are the statenents anyway.

13 Q Did you | ook at any of the docunents

14 that you recei ved when you opened the account?

15 A Yes, | | ooked at those docunents.

16 Q Do you recall what docunents you | ooked
17 at?

18 A | don't recall, but again, BancorpSouth
19 t ook over Anerican State Bank and they sent everything
20 via mail .
21 Q Via --
22 A Mail and E-Mail to the best of ny
23 know edge.
24 Q Do you recall receiving a deposit
25 agreenent from Bancor pSout h?
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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION

Case No. 1:09-M D-02036-JLK

IN RE: CHECKING ACCOUNT
OVERDRAFT LITIGATION

MDL No. 2036
Fourth Tranche

THISDOCUMENT RELATESTO:

Shane Swift v. BancorpSouth, Inc.,
S.D. Fla. Case No. 1:10-cv-23872-JLK

S N N N N N N N N N N N

PLAINTIFF SHANE SWIFT'SOBJECTIONSAND
RESPONSES TO DEFENDANT BANCORPSOUTH BANK'’S
FIRST CONTINUING INTERROGATORIESTO PLAINTIFF

Pursuant to Fed. R. Civ. P. 26 and 33, Plaintiff, Shane Swift (“Plaintiff”) hereby responds
to Defendant, BancorpSouth Bank’s (“BancorpSouth” or “Defendant”) First Continuing
Interrogatories to Plaintiff (“interrogatories’).

GENERAL OBJECTIONS

1. Plaintiff objects to each discovery request that asks for interrogatory response or
the identification of documents that are inconsistent with what Judge James Lawrence King has
already determined to be the proper scope of discovery for requests served on plaintiffs in his
Opinion Setting Standards for Resolution of Discovery Interrogatories and Production of
Documents dated December 15, 2010 (D.E. #1016).

2. Plaintiff objects to each discovery request to the extent it calls for documents or

other information that are protected from discovery by the attorney-client privilege, work
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product doctrine, or any other applicable privilege. Any inadvertent disclosure of privileged
information shall not be deemed a waiver by Plaintiff of any applicable privilege or doctrine.

3. Paintiff’s discovery and investigation with respect to the issues in this case are
ongoing. The following responses and objections are provided without prejudice to Plaintiff’'s
right to revise or supplement their responses or objections based on subsequent discovery or
investigation.

4. Plaintiff objects to each discovery request to the extent it seeks confidential or
private personal or business information. To the extent that documents and other information
requested by Defendant are not protected from discovery based on attorney-client privilege or
work product doctrine, and are otherwise discoverable, they will be produced subject to an
appropriate protective order.

5. Plaintiff objects to each discovery request to the extent that it begs the question
and/or assumes facts which have not been admitted. By responding to these requests, Plaintiff
does not admit, concede or agree with any explicit or implicit assumption made in the requests.

6. Plaintiff’s identification of documents and other information in response to these
requests is not intended and should not be construed as (a) an admission that the produced
documents or other information are relevant or admissible; (b) a waiver of any of these Genera
Objections; or (c) awaiver of any specific objections asserted in response to individual discovery
requests. Plaintiff reserves al proper objections regarding the competency, relevancy,
materiality, privilege, authenticity and/or admissibility as evidence, for any purpose, of any and
all documents and other information produced by Plaintiff in thislitigation.

7. Paintiff objects to the “Definitions,” “Instructions,” and to each discovery

reguest to the extent they purport to impose any requirement or discovery obligation on Plaintiff
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greater than or different from those imposed by Rule 26 or 33 of the Federal Rules of Civil
Procedure and the applicable rules of this Court.

8. Plaintiff objects to the definition of “you” and “your” to the extent it calls for
information protected by the attorney-client privilege or work product doctrine, and to the extent
it seeks documents or information relating to accounts held by anyone other than Plaintiff.

9. Plaintiff objects to each discovery request to the extent it seeks information about
accounts other than those that are the subject of this litigation, or accounts other than Plaintiff’s

BancorpSouth debit card and/or checking account.

10.  Plaintiff objects to the interrogatories to the extent that they are premature
contention interrogatories subject to later response under Federal Rules of Civil Procedure 26(a)
and 33(a)(2). Plaintiff reserves the right to respond more fully later, or to supplement or amend
any response after a sufficient opportunity for discovery.

11.  Plaintiff objectsto theinterrogatories to the extent that they are unlimited in scope
and time.

12.  Plaintiff objects to the interrogatories to the extent that they use an overbroad
definition of the term “identify,” and to the extent that the use of the term in certain
interrogatories does not comport with any of the stated definitions.

13.  Plaintiff objects to the interrogatories to the extent that they contain discreet
subparts, and therefore, could exceed the allowable number of interrogatories under Rule 33 of
the Federal Rules of Civil Procedure and/or under any applicable court order.

14. Plaintiff objects to the interrogatories to the extent that they seek information that
Defendants already have in their possession, and are otherwise cumulative or duplicative of

information in Defendant’ s possession custody or control, or of information already requested or
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sought in these interrogatories or contained in documents produced in response to Defendant’s
requests for production.

15.  Plaintiff objects to the interrogatories to the extent that they request opinions or
legal conclusions, for example, seeking “every material detail” calls for alega conclusion about
certain facts that might be omitted or included.

16.  Plaintiff objectsto theinterrogatories to the extent that certain interrogatories seek
“al” or “every” piece of information as overbroad and unduly burdensome, and as calling for
information that is either irrelevant, or cumulative or duplicative of information aready provided
in these interrogatories, or of information provided in documents produced in response to
Defendant’ s requests for production.

17. Paintiff objects to any interrogatory that seeks legal argument that will be the
subject of later proceedingsin this case.

RESPONSESTO INTERROGATORIES

1. Identify each person, other than BancorpSouth or its employees, or your counsel,
who has knowledge of or information concerning any of the facts aleged in the Complaint and,
for each person identified, state the facts of which that person has knowledge or information and
identify any documents that reflect, support, or evidence such facts.

RESPONSE:

Paintiff and Plaintiff’s wife, Trina Swift, as the joint account holders of the account at
issue in this lawsuit, have knowledge of facts aleged in the Complaint, including the debit card
transactions made under their BancorpSouth accounts, their management of those accounts, and

documents or other communications sent by Defendant relating to their accounts.
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Earnings Performance Group, athird party consultant retained by BancorpSouth, assisted
BancorpSouth with devel oping and implementing its high-to-low re-sequencing policy.

FDR, a third party which Defendant identifies in its discovery responses to date was
involved in authorizing certain debit card transactions.

2. Other than documents provided to you by BancorpSouth or that you know to be in
BancorpSouth's possession, identify each and every other document, tangible object or other
item of real, documentary or demonstrative evidence which contains, or may contain, material or
information which is, which may be, or which you contend substantiates or supports each of your
contentions involved in this case, and identify the person presently having possession, custody or
control of each item listed.

RESPONSE:

Pursuant to Federal Rule of Civil Procedure 33(d), Plaintiff will produce documents
responsive to Defendant’s First Continuing Request for Production of Documents to Plaintiff.
The responsive documents are in the possession of Plaintiff.

3. Identify all persons from whom you haveobtained written or ora statements
regarding the subject matter of this litigation, the date each such statement was taken or made,
the person who obtained the statement and specify the information contained within said
statement.

RESPONSE:

None, other than the deposition of Jeff Jaggers taken on October 12, 2011.

4. Identify each agent, person, corporation, firm, association or other entity that has
been retained by you to conduct or has otherwise conducted an investigation to determine any of

the facts pertaining to any of the issues in this case; describe the nature of each such
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investigation; the date(s) that any investigation was started and completed; and the identity of the
person to whom the results were submitted.

RESPONSE:

Paintiff has retained attorneys from Kopelowitz Ostrow, P.A., and Chitwood Harley
Harnes LLP to investigate Plaintiff’s claims and file a class action lawsuit on his behalf. In light
of interrogatory number 5, below, Plaintiff interprets this interrogatory as not seeking
information regarding any expert witnesses.

5. Identify all expert witnesses you expect to cal, whether live or by affidavit or
deposition, in any trial or evidentiary hearing in this action, or whose testimony you intend to
present in support of your motion to certify a class in this action or in support of any aleged
damages, and state the subject matter on which the expert is expected to testify, the substance of
the facts and opinions for the expert's expected testimony, all bases for each opinion, and all
information considered by such expert (including, but not limited to, data, treatises,
compilations, or other opinions) in arriving at his opinion.

RESPONSE:

At this time, Plaintiff has not determined the experts he expects to call at the trial or any
evidentiary hearing in this action. Plaintiff will comply with Court’s Scheduling Order
Pertaining to “Fourth Tranche” Cases (D.E. # 1340) regarding the disclosure of expert witnesses
for trial. Plaintiff has retained Art Olsen of Cassis Technology, LLC, 903 N. 130" Street #108,
Seattle, WA 98133, as an expert in support of his Motion for Class Certification. See Mr.
Olsen’s declaration filed in support of Plaintiff’s Motion for Class Certification for the subject
matter, the substance of the facts and opinions, the bases for the opinions, and al information

considered by Mr. Olsen in arriving at his expert opinions to date.
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6. If you contend that BancorpSouth, its agents or representatives, or any of its
predecessor's agents or representatives, have made any admissions against interest with respect
to any of the alegations contained in the Complaint, state with specificity and particularity all
such admissions against interest, identify the maker of each such admission, identify the
substance of each such admission, identify the date each such admission was made, and identify
all persons who witnessed or who possess information regarding each such admission.

RESPONSE:

Plaintiff objects to this interrogatory on the grounds that it seeks information protected by
the word-product doctrine. In addition, Plaintiff objects because a response to this interrogatory
callsfor alegal conclusion. Subject to and without waiving the foregoing, Plaintiff contends the
deposition transcript of Jeff Jaggers taken in this case contains admissions against BancorpSouth.

7. Identify each person whom you expect to call or whom you may call as a witness
a the trial of this case and, for each such person, provide a detailed summary of the facts,
matters, or opinions about which each such witness will or may testify in this case.

RESPONSE:

At thistime, Plaintiff has not determined each person who he expectsto call at the trial of
this case. Plaintiff will comply with Court’s Scheduling Order Pertaining to “Fourth Tranche”
Cases (D.E. # 1340) regarding the disclosure of lay witnesses expected to testify at trial.
Plaintiff refers Defendant to the Trial Plan submitted with his Motion for Class Certification,
which provides some detail as to witnesses that he would intend to call at trial.

8. Identify all persons (other than Paintiff's legal counsel) who participated in

preparing the response to these Interrogatories.
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RESPONSE:

In addition to Plaintiff’s legal counsel, Plaintiff, Shane Swift, participated in preparing
the responses to these interrogatories.

9. With respect to your BancorpSouth account statements that have been produced
to you and are attached to BancorpSouth's First Requests for Admissions to Plaintiff, identify
each individual fee that you contend was assessed by BancorpSouth unfairly, unconscionably,
unlawfully or in bad faith.

RESPONSE:

Plaintiff objects to this interrogatory because a response to this interrogatory cals for a
legal conclusion. Subject to and without waiving the foregoing, Plaintiff relies on the analysis if
his expert, Art Olsen, as to overdraft fees that were assessed by BancorpSouth as a result of re-
sequencing for which Plaintiff seeks relief in this lawsuit.

10.  With respect to your BancorpSouth account statements that have been produced
to you and are attached to BancorpSouth's First Requests for Admissions to Plaintiff, identify
each individual fee for which you seek recovery or restitution in this lawsuit.

RESPONSE:

See response to interrogatory #9.

11.  For each individual fee identified in your response to the preceding Interrogatory,
state all facts on which you base your contention that the fee was assessed unfairly,
unconscionably, unlawfully or in bad faith.

RESPONSE:

See response to interrogatory #9. In summary, Plaintiff now understands that Defendant

assessed and collected overdraft fees for debit card transactions based on the bank re-ordering
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debit card transactions to high-to-low, which increased the frequency of overdraft fees being
assessed.

12.  If you have had any account in last 5 years at another financia institution to
which overdraft fees or charges were assessed, and if so, please identify the financial institution
and type of account.

RESPONSE:

In supplement to the General Objections above, Plaintiff objects to this interrogatory on
the grounds that it is inconsistent with Section A. of the Opinion Setting Standards For
Resolution of Discovery Interrogatories and Production of Documents dated December 15, 2010
(D.E. #1016), which Plaintiff contends should be applicable to this case. In response to the first
tranche banks request that the plaintiffs produce information regarding their finances on
accounts that are not at issue in this litigation, the Court denied the banks motion to compel
ruling that such requests were irrelevant and unduly burdensome. Accordingly, Plaintiff objects
to this interrogatory on the grounds that it is unduly burdensome, irrelevant, and not likely to
lead to the discovery of admissible evidence.

13. Describe each and every fact that you contend supports your alegations in the
complaint that you have incurred or suffered damages “as aresult” of BancorpSouth's conduct.

RESPONSE:

Paintiff objects to this interrogatory as having the potential to invade the attorney-client
and work product privileges to identify every fact that Plaintiff contends supports his clams.
The request is also unduly burdensome as it would require the Plaintiff to list every fact that
could be inferred from the review of the thousands of pages of documents produced to date by

Defendant, as well as the facts revealed by way of Defendant’s written discovery responses and
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the deposition testimony of Jeff Jaggers, in his capacity as Defendant’s Federal Rule of Civil
Procedure 30(b)(6) deponent. Plaintiff additionally incorporates and relies on the Court’s
comments and rulings regarding contention interrogatories set forth in the order dated December
16, 2010 (D.E. # 1016), and the standards the Court imposed in that Order. Discovery is
ongoing, and as such, Plaintiff does not know each and every fact that supports his allegations in
the Complaint that he has suffered damages as a result of BancorpSouth’s conduct.

Paintiff’s Motion for Class Certification and related Appendices, inclusive of exhibits,
the deposition of Jeff Jaggers, and the declaration of Art Olsen provide facts supportive of the
alegations in Complaint. Plaintiff will comply with any other Order issued by the Court
regarding the identification of trial exhibits.

14. Identify each and every lawsuit to which you have ever been a party, or in which
you have ever given testimony under oath, in which afinancial institution was also a party or the
subject matter involved a product offered by a financial institution. Identify any such lawsuit by
stating the name of the lawsuit, the date on which it was filed, and the court in which it is or was
pending.

RESPONSE:

None. Plaintiff also notes the ruling that the Court made in its December 16, 2010 Order
(D.E. # 1016 at 9-10) regarding inquiries into other litigation to which Plaintiff may have been a
party.

15.  ldentify all receiptsreferred to in footnote 3 of your Complaint.

RESPONSE:

Pursuant to Federal Rule of Civil Procedure 33(d), Plaintiff will produce documents

responsive to this request.

10
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16. Identify all receipts in your possession from third-parties for transactions in which
overdraft fees were charged to you by BancorpSouth as shown on the account statements that
have been produced to you and are attached to BancorpSouth's First Requests for Admissions to
Plaintiff.

RESPONSE:

Pursuant to Federal Rule of Civil Procedure 33(d), Plaintiff will produce documents that
are responsive to this request that he possesses, but does not believe he maintains possession of
every receipt for every transaction for which Defendant charged him an overdraft fee.

17.  ldentify the earliest date when you became aware that BancorpSouth engaged in
“reorder[ing] debits from highest to lowest” as you alege in Paragraph 35 of the Complaint.

RESPONSE:

In supplement to the General Objections above, Plaintiff objects to this interrogatory on
the grounds that it is vague, inasmuch as Plaintiff cannot be expected to know what the
Defendant means by “when you became aware.” The interrogatory is aso objectionable because
it mischaracterizes the allegation in paragraph 35 of the Complaint, which reads: “The Deposit
Agreement fails to indicate that the Bank will always reorder debits from highest to lowest.”

18.  Identify the earliest date when you became aware that BancorpSouth might pay a
debit card transaction athough the transaction resulted in your account becoming overdrawn.

RESPONSE:

In supplement to the General Objections above, Plaintiff objects to this interrogatory on
the grounds that it is vague, inasmuch as Plaintiff cannot be expected to know what the
Defendant means by “when you became aware.” Subject to and without waiving the foregoing,

Plaintiff does not recall when he first became aware that BancorpSouth “might pay a debit card

11
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transaction although the transaction resulted in your account becoming overdrawn.” Plaintiff is
aware that the Defendant did from time to time pay debit card transactions for which the bank
assessed overdraft fees because the bank indicated funds in his account were insufficient to pay
for such debit card transactions. However, he was not aware until shortly before this lawsuit was
filed that Defendant had assessed certain overdraft fees on his account as a result of re-ordering

debit card transactions on his account from highest to lowest.

12
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VERIFI ON

STATE OF ARKANSAS )

)ss:
COUNTY OF RANDOLPH )

The undersigned, Shane Swift, states that he has reviewed the foregoing Responses to
Defendant BancorpSouth Bank’s First Continuing Interrogatories to Plaintiff and that the

answers given are true and correct fo the best of hig kmwlcdgé, information and belief.

Shane Swift V

SUBSCRIBED and swotn to before me this _ & _ day of "N\ ,i?‘r"l@
o/

Notary Public Ei é S

MY COMMISSION EXPIRES: 3-23-\7)

R BECKY MURPHY :
e’y MY COMMISSION f 12361222

EXPIRES: March 29, 2017
Graene County
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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION

CASE NO. 1:09-M D-02036-JL K

IN RE: CHECKING ACCOUNT
OVERDRAFT LITIGATION

MDL No. 2036
Fourth Tranche

THISDOCUMENT RELATESTO:

Shane Swift v. BancorpSouth, Inc.,
S.D. Fla. Case No. 1:10-cv-23872-JLK

S N N N N N N N N N N N

CERTIFICATE OF SERVICE

| hereby certify that on December 30, 2011, | served the foregoing Objections and
Responses to BancorpSouth Bank’s First Continuing Interrogatories to Plaintiff by eectronic
mail on the following:

Eric Jon Taylor

Darren E. Gaynor

PARKER, HUDSON,

RAINER & DOBBSLLP

1500 Marquis Two Tower

285 Peachtree Center Avenue N.E.
Atlanta, Georgia 30303
Telephone: (404) 523-5000
Facsimile: (404) 522-8409

(9 Jeffrey M. Ostrow

JEFFREY M. OSTROW

FloridaBar No. 121452

ostrow@kol awyers.com

KOPELOWITZ OSTROW
FERGUSON WEISELBERG KEECHL
200 S.W. First Avenue, 12" Floor

Fort Lauderdale, FL 33301

Telephone: (954) 525-4100

Facsimile: (954) 525-4300

Counsel for Plaintiff and the Proposed Classes
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Shane Swift v. Bancor pSouth, Inc. 1:09-M D-02036-JLK
Trina Swift on 08/16/2012 Page 1
1 IN THE UNI TED STATES DI STRI CT COURT
2 SOQUTHERN DI STRI CT OF FLORI DA
3 M AM DI VI SI ON
4
5 Case No. 1:09-MD 02036-JLK
6
7 I N RE: CHECKI NG ACCOUNT OVERDRAFT )
LI TI GATI ON, )
8 )
)
9 )
MDL No. 2036, )
10 Fourth Tranche )
11
12 TH' S DOCUMENT RELATES TO )
)
13 )
Shane Swi ft v. BancorpSouth, Inc., )

14 S.D. Fla. Case No. 1:10-cv-23872JLK)
15

16

17 DEPCSI TI ON

18 OF

19 TRI NA SW FT
20

21 AUGUST 16, 2012
22

23

24

25
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Shane Swift v. Bancor pSouth, Inc. 1:09-M D-02036-JLK
Trina Swift on 08/16/2012 Page 42
1 say that could be a case. That could be
2 a situation.
3 BY MR GAYNOR
4 Q As we sit here today, is it your
5 understanding -- what is your understandi ng of
6 the order in which BancorpSouth posts
7 transactions to checki ng accounts?
8 A My understanding is that they post
9 from highest to | owest now during this -- the
10 reason why | am here.
11 Q So as we sit here today, you
12 under st and t hat Bancor pSouth posts debit
13 transactions from highest to | owest doll ar
14 anmount ?
15 A Yes.
16 Q When did you cone to know that?
17 A When Shane and | | ooked at that
18 transaction and what started this process.
19 Q Were the transactions you are
20 referring to -- there were a series of
21 transactions that you and M. Swft revi ewed
22 in April or May of 2010 that raised sone
23 guestions in your m nd?
24 A Yes. W had the receipts right there
25 with us, and we just | ooked at the receipts;
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1 and we noticed that we did things on certain

2 days.

3 It would have cleared, but we noticed
4 that the thing that was done |ater on cl eared
5 first because it was -- and it was higher. W
6 just noticed it was higher than the other two
7 transacti ons.

8 Q Wuld it be fair to say that, when

9 you reviewed that series of transactions, it
10 was clear to you, at that point, that

11 Bancor pSout h posted transactions high to | ow?
12 A Once we | ooked at that, we just

13 started goi ng backwards and then really

14 started paying attention to it. That is the
15 way that it was arranged.

16 Q When you say you started going

17 backwar ds, what does that nean?

18 A Wien we started | ooking at different
19 -- sonetinmes keep different receipts on
20 different things. | nmean, | try to keep them
21 but after a while, it becones a ness.
22 But we started | ooking at different
23 recei pts, and then we | ooked at the bank
24 statenents. And we | ooked on-line. And it
25 was highest to | owest.

Huseby, Inc. www.huseby.com
555 North Point Center, E., #403, Alpharetta, GA 30022 (404) 875-0400


http://www.huseby.com

Case 1:09-md-02036-JLK Document 2997-3 Entered on FLSD Docket 10/09/2012 Page 5 of 5

Shane Swift v. Bancor pSouth, Inc. 1:09-M D-02036-JLK
Trina Swift on 08/16/2012 Page 44
1 Q So you | ooked at ol der statenents,
2 statenents frombefore that tinme period; and
3 it was clear from| ooking at those statenents
4 that the bank posted high to | ow?
5 A (Wtness nods head.)
6 Q She can't take down your head nod.
7 A Yes. Yes. I'msorry.
8 Q Do you know how far back there were
9 statenents -- the statenents that you | ooked
10 at in that process, do you know how far back
11 t hose went ?
12 A Not exactly.
13 Q Do you have an estimte?
14 A Probably a nonth. | nean, probably
15 just a nonth of going back conparing.
16 Q Di d anyone at BancorpSouth ever tel
17 you that they posted in any order other than
18 high to | ow?
19 A No.
20 MR. GAYNOR Let's go off the
21 record for a m nute.
22 (Wher eupon, there was a discussion off
23 the record, and the deposition
24 continued as follows:)
25 BY MR GAYNOR:
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Page 1
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20
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1 statenents woul d have reported to M. Jaggers?
2 MR. TAYLOR: (bject to the form
3 A | would say that there's two determ ning
4 factors, one being the way the statenent is presented
5 by our software vendor, Systematics, that produces
6 those with sone degree of custom zation. | would say
7 there woul d be a programm ng area that at previous
8 times did not report to M. Jaggers, but that
9 progranm ng area currently does report to M. Jaggers
10 and the statenent of rendering group does report to
11 M. Jaggers.
12 Q (M. Streisfeld) Do you have any particul ar
13 knowl edge on behalf of the bank regardi ng the manner
14 i n which any changes were nmade to the way information
15 was presented on bank statenents between 2002 and
16 August of 20107?
17 A | have knowl edge on behal f of the bank
18 about changes that were nade due to Regul ation E and
19 the requirenments for reporting those.
20 Q Okay. \What changes are those?
21 A The formatting of the cunul ati ve NSF/ OD
22 fees paid for a particular statenent.
23 Q So, if | were to show you a statenent --
24 "1l show you a docunent we will mark as plaintiff's
25 Exhi bit 11.

Veritext Florida Reporting Co.
800-726-7007 305-376-8800
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1 (Exhibit No. 11 - Bank Statenent

2 dated 2/23/10 - marked for identification).

3 Q (M. Streisfeld) Ask if you recogni ze that
4 docunent ?

5 A It appears to be a statenment for the

6 plaintiff.

7 Q And on the first page of this statenent

8 there's a box that's nade up of stars naybe because
9 of the way this is conputer generated as a duplicate
10 statenment of M. Swift's, but you're referring to the
11 reporting of cumul ative overdraft information. |Is
12 the box I"'mreferring to on Page 1 where it says

13 total for this period and total year to date was what
14 you were tal king about?

15 A That's correct.

16 Q And do you know when t he bank began

17 reporting this information on custoner account

18 statenment s?

19 A Not specifically.
20 Q Who woul d you think would know t he answer
21 as to when the bank first started printing this on
22 consuner account custoner statenents?
23 A M. Jaggers woul d probably have the
24 knowl edge of the exact date of when that noved into
25 production. W would have al so records of that in
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1 our programm ng nove sheets and our transaction --
2 our novi ng of code production to our operations
3 gr oup.
4 Q s there a particular manual that you woul d
5 | ook in and get the answer to that question? Does it
6 have a nanme?
7 A "' mnot aware of a nane.
8 Q All right. And it's your understandi ng
9 that this information was added for regul atory
10 conpl i ance reasons associated with Regulation E; is
11 that correct?
12 A That's ny under st andi ng.
13 Q Looking at this statenent, is there
14 anything else on this statenent that you understand
15 to have been involved with any type of Regulation E
16 conpliance? Just for the record Il et ne nention,
17 there's a circle on the fourth page and | think that
18 that is ny handwiting when | copied that. So, | had
19 circled that and apparently sonebody didn't take it
20 off like |I asked themto. So, anything el se rel ated
21 to regul atory conpliance?
22 A. It appears that the same box appears on
23 Page 5.
24 Q Ckay. |Is there anything else as far as
25 you're aware with regard to Regul ation E conpliance
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1 on this statenent?

2 A Not as far as |'m aware.

3 Q kay. Do you know whether this type of box

4 appearing on the first page and on the fifth page in

5 ternms of organi zati on was done across the board for

6 t he bank for consunmer accounts?

7 A It's ny understanding it was done across

8 t he board.

9 Q Describe for the record how this statenent
10 Is organi zed in terns of information begi nning on the
11 first page and continuing to the various sections of
12 t he docunent.

13 A kay. The first section is the nane and
14 address of the account holder. Have the statenent
15 date, which is the date the statenent's produced.
16 Fol | owed by the account nunber. The nunber for our
17 call center is listed. The checking account sunmary.
18 Q Just generally what does that describe?
19 A Shows a starting bal ance of account as of
20 the |last statenent, the nunber of credits, whatever
21 those m ght be, credited to the account, and the

22 dol | ar amount associated with those. It has the

23 subtraction sign for the nunber of debits that were
24 applied to the account and a dollar total of those.
25 Al so shows average bal ance cal cul ation for the
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1 account during the statenent period. |If it's an
2 I nterest bearing account, it would show year to date
3 interest paid. It would be fees paid this period.
4 Q Let me junp in and try to help us nove
5 along. So, below this section you described before,
6 which is where we sunmarize any year to date or
7 returned itens, returned itens neaning NSF, right?
8 Where it says returned itens would be consi dered NSF
9 I n bank vernacular; is that correct? In the little
10 box?
11 A Yes.
12 Q So then after that, there's a section that
13 organi zes deposits, | guess chronol ogically, correct?
14 A Yeah, deposits and other credits
15 chronol ogi cal | y.
16 Q And there's a section that refers to
17 checks, correct?
18 A That is correct.
19 Q And | notice that there's a date colum, a
20 check number colum and anount colum; is that
21 correct?
22 A That's correct.
23 Q Do you know what the asterisks nean next to
24 certain check nunbers?
25 A | believe that neans they were presented
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1 out of sequence.
2 Q And what is the date that appears, what
3 does that date refer to?
4 A | believe that date refers to the date that
5 t hat check posted to that account.
6 Q So, on the right columm of checks on this
7 first time of Exhibit 11 there's sone checks that
8 posted on February 11, correct, and then there's a
9 check that posted on February 12 and then it goes
10 back to February 11 twice; is that correct?
11 A That is correct.
12 Q Okay. Do you have any explanation as to
13 why the check that posted on February 12th woul d have
14 posted before the February -- would not be |isted
15 bel ow the two on February 11th, that are belowit?
16 Do you know what the explanation would be for that?
17 A Can | review the docunent?
18 Q Sur e.
19 (Pause i n proceedi ngs)
20 Q (M. Streisfeld) I"'mnot trying to rush you
21 but it's been a few mnutes and you're not able to
22 make a --
23 A | can't say with certainty.
24 Q Now, the next section is a section devoted
25 -- it's called other debits, correct?
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1 A Correct.
2 Q And | ooks to ne, but please confirmfor ne
3 whet her -- what is the types of things that woul d
4 fall in a bank statenment within this other debits
5 category historically?
6 A Hi storically, those would be pinpointed
7 sal es, signature debits and ATM transacti ons bei ng
8 w thdrawal s, and el ectronic drafts.
9 Q Is that an ACH?
10 A It could be termed an ACH, yes.
11 Q When you say electronic, would it be
12 somet hi ng ot her than an ACH?
13 A There is sonme conpani es that do online
14 check billing fromtheir web sites and things |ike
15 that, but all basically clears to the ACH clearing
16 system
17 Q Does Bancor pSout h do what you j ust
18 descri bed?
19 A Do what? Wiich process? W process ACH.
20 Q You refer to --
21 A A conmpany nmay have a web site that --
22 Q Onl i ne checks | think you said?
23 A Correct.
24 Q Does Bancor pSout h have online checks?
25 A. What | was describing was you could go to
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1 AT&T or sone site |like that and put in a check, a

2 vendor, but not -- we would process those paynents as
3 they were presented to us, but we do not facilitate

4 t hat .

5 Q What is the bank's policy before organi zing
6 the informati on on these bank statenents for consumer
7 accounts as it pertains to this other debits

8 cat egory?

9 MR. TAYLOR: (bject to the form

10 A | would not be able to answer it as far as
11 the policy. That's outside ny area of

12 responsibility.

13 Q Do you know how the system -- do you know
14 how t he banki ng system organi zes the other debits

15 category of information to be inserted in a

16 particular way on this statenent?

17 A | do not.

18 Q | notice that on Page 2 of this statenent
19 on February 8th, for exanple, there's a nunber of
20 ot her debits. Do you see that?
21 A | see the other debit section on Page 2.
22 Q And you see it for February 8th there's
23 one, two, three, four, five, six transactions that
24 are all dated that day?
25 A Yes.
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1 Q Ckay. And | happen to observe that those
2 transacti ons appear to be -- for that day appear to
3 be in descendi ng chronol ogical order. Do you see
4 t hat ?
5 A Descendi ng chronol ogi cal order?
6 Q |'"'msorry. Descending dollar anounts.
7 Thank you.
8 A Yes.
9 Q Do you know why they appear that way?
10 A As | said, I'mnot famliar with the code
11 t hat produces this docunent.
12 Q I f you | ook for exanple at the February 8th
13 transaction that's $55.96, do you see that?
14 A Yes.
15 Q Says a PCOS debit. That's at WAl mart,
16 right?
17 A Yes.
18 Q That woul d be a pin based transaction, do
19 you know t hat ?
20 A Yes.
21 Q Appears to be a date to the right of where
22 it says PCS debit of February 8, 2010; is that
23 correct? |Is that a date?
24 A That appears to be, yes.
25 Q Do you know why the date appears there?
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1 A | believe that's the date the transaction

2 was initiated.

3 Q And then there's a transaction that's for

4 $53.04 on that sane day. It says PCS debit, and then
5 it says | guess it's February 7, 2010; is that

6 correct?

7 A That's correct.

8 Q So what is the difference between the date
9 t hat says February 7, 2010, and the February 8th date
10 to the left?

11 A The di fference woul d be one day.

12 Q kay. What's the significance of the --

13 why is it a different day if the transacti on was on
14 February 7 according to when it was initiated, |

15 guess that's a Murphy -- |I'massum ng Murphy Q1| --
16 why is that there and then why is there a February

17 8th date which is a different date?

18 MR. TAYLOR: (bject to the form

19 A | would say that that transaction occurred
20 on a different date. Wen we received it for posting
21 I's outside the control -- outside the control of
22 Bancor pSout h.
23 Q So, this statenent has the transactions
24 that woul d debit an account in two separate sections;
25 Is that correct?
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1 MR. TAYLOR: (bject to the form but
2 answer if you under st and.
3 Q (M. Streisfeld) I"'mnot trying to nmake it
4 conplicated. May be the way | asked it, but --
5 A Yes, | believe the debits are in two
6 separate sections.
7 Q What woul d those two sections be that there
8 are debits reflected on this bank statenent?
9 A One is | abel ed checks and the other being
10 | abel ed ot her debits on Page 2.
11 Q s there anything reflected on this bank
12 statenent that identifies the interplay between check
13 debits and the other debits to explain how those
14 t hi ngs go together in any particul ar way?
15 MR. TAYLOR: (bject to the form
16 A |'"'mnot sure | really understand what
17 you' re aski ng.
18 Q (M. Streisfeld) So, you have transactions
19 that are debiting the account that are checks,
20 correct?
21 A Correct.
22 Q And those are summari zed and organi zed in a
23 manner i ndependent of the way that the other debit
24 section is organized; is that correct?
25 A They are separate.
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1 Q And is there anything that brings those two
2 sections together in terns of the way in which you
3 woul d be depicting the information as to how t he
4 account -- these transactions posted to the account
5 within this tinme frame?
6 MR. TAYLOR. (bject to the form
7 A The custoner's check register.
8 Q (M. Streisfeld) The custoner's -- assum ng
9 that a custoner has a check register?
10 A Correct.
11 Q And if the custonmer were relying upon this
12 bank statenent to try to figure out, you know, the
13 i nterplay between how their checks posted and how
14 their other debits posted, how would they do that on
15 this statenent?
16 MR. TAYLOR Onhject to the form
17 A. | don't know what you're trying to -- what
18 the custoner -- what you're proposing the custoner
19 would try to be doing.
20 Q (M. Streisfeld) Well, one of the issues in
21 this case pertains to the concept that one would be
22 able to understand how all the posting is happening
23 and woul d understand that the posting of all
24 transactions on a daily basis during the class period
25 woul d be high to low, largest to small est
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1 transactions, but it seens to ne fromny review of

2 this bank statenent, that the bank separates the

3 checks into one section of the statenent versus

4 anot her section where it's tal king about the other

5 debits, which are going to have all the debit card

6 transactions in it, correct?

7 A Yes.

8 MR. TAYLOR: (bject to the form

9 Q (M. Streisfeld) So, the questionis, is

10 there in providing information -- the purpose of a

11 bank statenment is to provide informtion about

12 account activity during a particular snapshot tine

13 period, correct?

14 A Hi storical activity.

15 Q Hi storical activity. And do the statenents
16 here, does it provide any information as to the

17 posting order of transactions that debit an account?
18 A Yeah. Each one of those, even though

19 they're in two sections, have a date beside them and
20 It was disclosed that they processed in a high to | ow
21 format.
22 Q Where was it disclosed that they processed
23 in a highto |ow format?
24 A I n the account openi ng docunents, which
25 woul d be account information statenent and -- | know
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1 it's in the account information statenent. It nay be
2 also in the signature card.

3 Q Ckay. But assuming that you're not at the
4 time referring to the account information statenent,
5 this docunent is not identifying for the custoner

6 that the order in which the transactions were posted
7 to the account was a conbination of checks and ot her
8 debits, correct?

9 MR. TAYLOR nject to the form

10 A There is no conbined list. It is in two

11 Separate sections back to back.

12 Q (M. Streisfeld) And it doesn't tell the

13 custonmer that you're posting high to | ow, correct.

14 A The statenent does not declare that, as

15 previ ously di scl osed.

16 Q You say it was previously discl osed?

17 A. Previ ously disclosed in the other docunents
18 t hat we referenced.

19 Q And do those docunents, nmeaning -- | assune
20 by that you nmean the account information statenent,
21 correct?
22 A Correct.
23 Q And perhaps signature card, correct?
24 A Correct. Perhaps.
25 Q And to your know edge between 2002 and
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our customers' accounts. And they also did
recommendations. I don't remember how many --
across a number of areas for revenue
enhancement, and we worked with them for about
two years.

Q. How was that engagement? Did you pay

them a fixed amount, or was that a —-- what I

o J O O b w NdD

would call contingent agreement, based upon the
9 amount of income that they generated for the

10 bank? Did they get a percentage of it?

11 A. No, they did not. It was a fixed

12 figure.

13 0. And prior to meeting with them, how

14 were you prioritizing your transactions in terms
15 of debiting the account?

16 A. We were high to low. And what we were
17 doing, from a high/low perspective, we had like

18 maybe four buckets, high to low. And —-

19 Q. This is pre EPG?

20 A. Yes. Yes.

21 Q. Okay. Four buckets?

22 A. Yes.

23 Q. Do you remember what they were? I know
24 I'm challenging your memory.

25 A. Yeah, it was —— I believe it was
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electronic transactions in one bucket, paper
check transactions in one bucket. Bank
initiated entries in one bucket, and bank,
electronic, paper and check, and then there
were —— I believe it was things like cash,
checks, ATM withdrawals. My recollection 1is

there was a bucket for transactions that

o J O O b w NdD

involved cash. If cash left the bank, there was
9 a bucket for transaction that involved cash.

10 But those four buckets, and they all posted high
11 to low.

12 Q. So were you involved with that

13 engagement?

14 A. Yes.

15 Q. What was your role?

16 A. I managed that engagement. I led that
17 engagement.

18 Q. And with respect to what I'm calling

19 posting priority?
20 A. Yes.
21 Q. What we're talking about. What changed

22 from the time that you engaged them, going

23 forward?
24 A. We simplified out posting order. We —--
25 we basically went to a more simplified posting
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1 order. All —-- all customer transactions in one
2 bucket, high to low. And you know, bank
3 initiated transactions in one bucket, high to
4 low. So it didn't matter what the transaction
5 type was that the customer initiated, they would
6 post high to low, instead of ACH and check in
7 one bucket, and electronic transactions in
8 another bucket, and over-the-counter
9 transactions in another bucket.
10 Q. So you just went from those buckets
11 to —— 1f you give me a check, ACH debit,
12 whatever it is, we're just going to go high to
13 low?
14 A. High to low. Didn't matter the
15 transaction type the customer initiated.
16 MR. TAYLOR: And just so it's clear,
17 EPG, the engagement included a number of
18 suggestions. You're talking about only one of
19 them, and not all of the suggestions were
20 implemented. So in focusing on this one, I
21 don't want you to lose sight of the larger
22 engagement that EPG —-
23 MR. OSTROW: ©No, I understand. I mean,
24 it was clear from your response that there was
25 things that you didn't go with. I'm assuming
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

that if there were anything that were directly
relative to our case, you'd probably tell me.
MR. TAYLOR: Probably.

BY MR. OSTROW:

Q. Maybe a foolish question. But what did
that do to your overdraft revenue?

A. What, when you say —-

Q. What did the posting change do to the
overdraft revenue?

A. Overdraft revenue increased.

Q. Obviously, you keep records of your
overdraft revenues from year to year?

A. Yes.

Q. And can you analyze that on a month to

month basis?

A. Yes.
Q. Have you done an analysis to determine
what Reg E 1s going to do or has —-- what 1t was

going to do, and now what it has done to your
overdraft revenue?

A. Yes.

Q. And you have all those reports? You
don't have them with you, but you have those
reports at the bank that you could pull if

necessary?
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A. Yes.
Q. Again, speaking specifically about
consumer accounts. The posting priority to that

change which went from high to low for
everything, did that vary between any customers

within the consumer checking account group?

A. No.

Q. Everybody got the same treatment, per
se?

A. Yes.

Q. And this was a decision that the bank,

obviously, decided to go with to change the
priority, correct?

A. Yes.

0. And if the bank wanted to, at that
time, switch to go low to high, it could have
done that as well, right?

MR. TAYLOR: Object to the form.

A. Yes. We received recommendations from
EPG on a number of areas; this being one of
them. And you know, we —-- we implemented their
recommendations. So if it had been a different
recommendation and we made the decision to do
it, we would have done that.

BY MR. OSTROW:
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Q. Right. I guess my question was, you

know, isn't really, you know, why or who, it's

more of the bank can change the posting priority

if it wants, correct?

A. Posting priority is —-- yes, we
determine the posting priority for our account.
Q. Where do fees fall? In the high to
low, fees fall -- how do they fall in the high

low hierarchy?

A. The fees would fall in the group
considered bank initiated transactions. Bank
initiated transactions post first. Overdraft
fees are a day's delay, you know, they post the
next day. But they will post first in the next
day.

And a fee cannot generate another fee.
You know, if you get an ATM withdrawal fee,
you're not subject to incur an overdraft fee
because you're overdrawn and you got an ATM
withdrawal fee. So fees don't incur, you know,
additional fees, but they do post first.

Q. Why is that?

A. The bank has always posted fees first.
I mean, that's been our practice for —-

Q. Do you know why you do that?
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1 A. No, I have no idea. We always do it.
2 That goes back, I mean, to me, that's standard
3 banking practice, from my experience.
4 Q. I'm not suggesting it's not a good
5 idea. I mean, I assume, and my assumption
6 doesn't really mean anything in the case that,
7 you know, you want to make sure you get our
8 money for your own fees first.
9 A. I understand what you're saying. And
10 again, from my experience, that's the way banks
11 have always posted fees. But I've been doing it
12 so long, I've never sat in a meeting where
13 somebody said, here's why we are going to do,
14 you know, post fees first.
15 0. Did you sit in the meeting where EPG
16 told you why you should switch everything from
17 high to low?
18 MR. TAYLOR: Object to the form.
19 BY MR. OSTROW:
20 Q. Did EPG tell you that you should switch
21 the posting order that you were currently using
22 at the time that you met with them to a high to
23 low for all transactions?
24 A. EPG made a number of recommendations.
25 And yes, I participated in those conversations
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1 and meetings regarding those recommendations,
2 including the posting order recommendations that
3 they made.
4 Q. What was the rationale for their
5 suggestion to go high to low in every —-- with
6 all transactions?
7 A. Multiple reasons. You know,
8 simplification was No. 1. We had buckets —-- if
9 you —— 1if you go back in time, customers wrote

10 checks, and then they wrote checks that had

11 ACH. And then they -- you introduced different
12 types of transactions. So we had multiple

13 buckets. You know, a customer were to call up
14 and say, hey, I'm -- I had an overdraft fee last

15 night, I can't figure out why.

16 You know, you said, well, you know, we
17 posted you two checks first, and then we posted
18 your debit card transaction, and then we posted

19 this, no. If it's high to low, it's very simple

20 for the customer to understand. Very simple for
21 the bank to explain, so simplification was one
22 reason.
23 Certainly, we discussed revenue. That
24 was ——- the whole engagement was for revenue
25 enhancement. So for certain customers, there
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would be additional revenue that the bank would
generate from those account relationships.
Let's see. What else was there? I mean, you
know, they had three or four points that
supported their recommendation.

Q. Are you still posting the same way?

A. We —-- yes. Since 2003, we'wve posted

o J O O b w NdD

the same way. Not all the same transactions are

9 subject to OD fees because of Reg E. But the

10 posting order, it was not changed as a result of
11 Reg E.
12 Q. So you're still doing every transaction

13 high to low?
14 A. Yes.
15 Q. Did you keep notes from your meetings

16 with EPG?

17 A. I don't -- you know, I provided counsel
18 my EPG file. I can't remember if there were
19 notes in them or not. I'm not a big note

20 taker. But I know, you know, there were EPG
21 related documents that they, you know,

22 produced. I mean —-—

23 MR. TAYLOR: You have everything from

24 his file.

25 A. Right. But I don't recall notes per

Reported By: Andrea C. Myers, LCR 458 www.huseby.com
HUSEBY, INC. - 1230 W. Morehead Street, #408, Charlotte, North Carolina 28208 (800) 333-2082



